The increasing inclusion of exceptions in newly concluded investment treaties, together with the divergent manner in which tribunals and annulment committees have approached these provisions, suggests that a greater understanding of their role and purpose is needed. In particular, the question whether exceptions operate as permissions or as defenses is a crucial but unaddressed issue that has significant implications for both litigation and practice and, in turn, implications for the stability of the regime. This Essay argues that as a starting point, exceptions should be understood as permissions that limit the scope of the substantive treaty obligations, and not as defenses invoked to justify prima facie unlawful conduct. Understanding exceptions as permissions has several advantages, including the avoidance of doublecounting a government's motivation for its conduct or, more problematically, failing to take regulatory purpose into account when determining whether a government has complied with the treaty's substantive obligations. Understanding exceptions as permissions also sends signals to adjudicators in relation to issues such as the appropriate standard of review. The Essay also explores the desirability of including exceptions in treaties in light of recent innovations that clarify the substantive content of investment obligations. Although the uncertain analytic character of existing exceptions risks constraining rather than preserving regulatory space, they may be an important failsafe in light of current institutional arrangements for investor-state dispute settlement, which effectively preclude review for error of law. The Essay concludes that the relationship between standards of investment protection and exceptions needs further consideration, and suggests that governments negotiating investment treaties ought to more holistically consider the aims of the regime and the role of exceptions therein.
INTRODUCTION
Public policy exceptions in investment treaties permit a government to lawfully take action directed at a particular regulatory objective, industry, or sector of the economy that would otherwise be inconsistent with its substantive treaty obligations. Exceptions have become an increasingly popular mechanism in investment treaties, appearing in 43% of investment agreements concluded between 2011 and 2016, compared to 7% of agreements signed between 1959 (when the first investment treaty was signed) and 2010.
1 The significant rise in their prevalence suggests that governments negotiating new treaties are seeking greater assurance that public welfare measures will be shielded from liability. Yet, their proliferation in recent treaties creates uncertainties in terms of how they ought to be interpretedwhether but for the exception, a government would be in breach of its substantive obligations, or whether their inclusion is for the avoidance of doubt. 2 In particular, the question whether the exception operates as a permission or a defense is a crucial, but unaddressed issue that has significant implications for both litigation and practice and, in turn, may have implications for the stability of the investment regime.
This Essay assesses the role and desirability of including exceptions in investment treaties in light of this interpretive uncertainty. Part I discusses two different ways of characterizing the role of exceptions-as either permissions, which limit the scope of the substantive obligations, or as defenses invoked to justify conduct that would otherwise be prohibited.
3 Through this lens, Part II analyzes the manner in which investment tribunals have interpreted exceptions in terms of their analytic character, the relationship between exceptions and the regime's substantive obligations, and any interpretive maxims that tribunals apply to construction of the exception. 4 Part III focuses on the role of exceptions in light of recent innovations in treaty design that attempt to inject greater determinacy into the normative content of the substantive obligations, asking whether exceptions are still a neces- , 2012) (noting that it is "unclear" whether the inclusion of exceptions in international investment agreements is because the treaties are "too broad" or are there to demonstrate "an abundance of caution"). 3 See infra notes 7-20 and accompanying text. 4 See infra notes 21-56 and accompanying text.
sary or desirable element of investment treaties in light of these reforms.
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Although exceptions create some challenging questions of construction, they may be an important means of circumscribing adventurous interpretations of investment tribunals-at least in the current institutional climate, which effectively precludes review of decisions attended by legal error. This Essay concludes that the relationship between standards of investment protection and exceptions needs further consideration and suggests that states negotiating investment treaties ought to more holistically consider the aims of the regime and the role of exceptions therein.
I. UNDERSTANDING THE ROLE OF EXCEPTIONS

A. A Typology of Investment Treaty Exceptions
This Essay defines an exception as a phenomenon arising from the interrelationship of two norms: the first is a command, and the second permits deviation from that command in specific circumstances. 7 For the purpose of this Essay, I differentiate exceptions from qualifications to rules that are located within the provision itself or in an interpretive annex, such as provisions clarifying the law on indirect expropriations. 8 I also do not include in this category open-textured or flexible norms that permit consideration of all relevant circumstances in determining whether the norm has been complied with, such as fair and equitable treatment (FET).
The following is a taxonomy of the types of provisions that this Essay will examine:
• General and security exceptions typically use language such as "nothing in this Agreement shall be construed to prevent the adoption of . . . ," then impose some restrictions on the design of the measure by specifying a required nexus between the measure and the permissible objective or objectives, such as "necessary to" 9 or "designed and ap- One might argue that general and security exceptions perform a different function to carve-outs and reservations. Carve-outs and reservations seek to quarantine specific sectors or industries (e.g. cultural industries) or policy areas (e.g. taxation) from the scope of the agreement ex ante, whereas exceptions preserve broad policy space across all sectors for future exigencies. Exceptions, traditionally understood, are typically more open-textured in terms of permissible objectives ("morals," "security," and so on). At the same time, as noted above, they generally impose greater discipline on the design of measures in order to guard against possible abuse, such as by requiring that 10 E.g. measures be "necessary," and/or by prohibiting application of the measure in such a way as to subvert the discipline of the substantive obligations. 12 Still, there is good reason to take a broad approach to the concept of exceptions. The distinction between the different types of provisions is not always clear. Clauses that are denoted as exceptions sometimes require only that measures be (for example) "related to" or "for" a particular objective, which hardly imposes more discipline on the measure than the language of typical carve-outs and reservations. Some of the permissible objectives found in exceptions refer to specific products or issues (for example, Article XX GATT includes exceptions "relating to the importations or exportations of gold or silver" and "relating to the products of prison labour"). 13 As I will argue below, subject always to the language of the particular provision being interpreted, exceptions, carve-outs and reservations can be understood as playing the same role: that is, giving permission to states to act in relation to the matters stipulated in the provision without violating the rules of the regime.
B. The Analytic Character of Exceptions
Exceptions signal to adjudicators, governments, and potential claimants that the purpose of the treaty is not solely to protect investment at the expense of other public policy objectives.
14 Yet, a key area of uncertainty concerns the analytic character of these provisions: that is, the question whether an exception operates as a permission or as a defense. The distinction is not merely theoretical; it has significant normative and practical consequences. 15 One way of describing the role of an exception is that where a government establishes that it is taking action that is comes within the scope of the provision, the treaty obligations do not apply. A treaty exception might 12 I am grateful to Jürgen Kurtz for raising this issue and to Andrew Newcombe for helpful discussions. 13 therefore be characterized as a limitation on the scope of the investment protections in the treaty, or as a permission to engage in conduct covered by the clause. 16 Alternatively, an exception could be regarded as an affirmative defense. A state relying on the exception would not deny that it had failed to observe its treaty obligations, but would seek to avoid the consequences of its actions on the basis that it was acting to protect interests permitted by the clause. In other words, action coming within the scope of the exception would justify (that is, render lawful) 17 conduct that would otherwise be prohibited by the treaty. 18 Normatively, there is a difference between characterizing government action to promote public welfare as outside the scope of the obligations, compared with characterizing such action as generally prohibited but justified in exceptional circumstances. If the exception is a permission that limits the scope of the investment protections in the treaty, a state's compliance with international law is presumed, but this is not the case where a state must rely on an affirmative defense to justify otherwise unlawful conduct. 19 Moreover, to characterize an exception as an affirmative defense is to view the international investment regime through a lens of prohibition: government action negatively impacting foreign investment is generally prohibited, unless a tribunal grants specific authorization after the fact, in exceptional circumstances. 20 Even though a finding that a state has engaged in prohibited conduct is only made as a preliminary, defeasible stage in the reasoning process, it is, nevertheless, symbolically significant from the point of view of the host state. A government might consider it more palatable to domestic constituencies for action taken to promote public welfare to be exempt from the treaty obligations, rather than to be prima facie in breach of those obligations. 
II. THE TREATMENT OF EXCEPTIONS IN INVESTMENT DISPUTES
Any analysis of the decided investment cases is hindered by the fact that in no case has an investment tribunal or annulment committee explained how it arrived at its characterization of an exception-whether as a matter of treaty interpretation, or based on normative considerations. Moreover, the parties' submissions are not always available, or are not directed to this issue. However, a careful parsing of the decisions permits their categorization into defenses and permissions.
A. The Character of the Exception
Exception as Defense
Early tribunals determining claims involving the security exception in the U.S. 30 This interpretation suggests that that the tribunal viewed the provision as limiting the scope of the treaty, in the sense that the claimant would have to prove that the impugned measure did not come within the scope of the treaty protections.
norms deal with the same subject matter, priority should be afforded to the more specific norm. • "The provisions of this Agreement shall not apply to taxation"; • As is evident from the wording of these provisions, by their typical stipulation that the treaty obligations do "not apply" in certain contexts, their intended effect is far more precise than Article XX GATT-type exceptions, by more clearly directing tribunals to construe these provisions as permissions.
B. The Relationship Between the Exception and the Substantive Treaty Obligations
In recent years, many tribunals have considered the purpose, subjectmatter, design and application of a challenged measure in the context of determining the state's compliance with the substantive obligations in the treaty. These are also considerations that are usually relevant in determining whether an exception would apply. 40 Because these factors are germane to both the threshold question of compliance with the substantive obligations in the treaty and to the question whether an exception is applicable, it is arguable that the presence of an exception can give rise to certain interpretive dilemmas that may, paradoxically, reduce states' regulatory space under investment treaties, depending on the character of the exception.
If an exception is treated as an affirmative defense, the principle of effectiveness in treaty interpretation would suggest that the challenged measure's objective should be considered only in the context of determining whether the exception applies, rather than in determining compliance with the substantive obligations-otherwise, the effect of the exception would be diminished or redundant. 41 Arbitrators appear to have taken this approach in the LG&E v. Argentina and in Bear Creek v. Peru cases. In LG&E v. Argentina, the tribunal found Argentina in breach of fair and equitable treatment, but ultimately not liable due to successful invocation of the security exception. 42 Although the analytical process undertaken by the tribunal is less than clear, the presence of the exception seemingly directed it to analyze the circumstances surrounding Argentina's actions (the emergency situation imperiling Argentine society) only as a question of justification, rather than in the context of determining compliance with fair and equitable treatment. In Bear Creek v. Peru, the tribunal suggested that the general exceptions provision (discussed above) and an annex clarifying states' police powers in the context of indirect expropriation 43 would both operate to justify otherwise unlawful conduct. 44 The tribunal, however, then went on to find that the presence of the general exception clause meant that "no other exceptions [e.g., police powers] from general international law or otherwise can be considered applicable in this case." 45 That is to say, the tribunal held that the factors that would otherwise have been taken into account in the determination of whether a measure was an indirect expropriation or an exercise 41 of police powers were only relevant insofar as they were embodied in the exception clause. These cases highlight the problems that can arise from the inclusion of an exception clause in a treaty where the substantive investment protection obligations already permit an assessment of the circumstances of the measure's adoption and/or implementation. The LG&E v. Argentina decision can, in this respect, be contrasted with the Total S.A. v. Argentine Republic decision in 2010. 46 In Total, the tribunal found that the same measures did not breach fair and equitable treatment in the context of the France-Argentina BIT, which does not contain an exception. 47 Relatedly, the presence of exceptions in some treaties but not others may send a signal to tribunals that treaties without exceptions do not permit tribunals to examine whether a challenged measure is directed to promoting public welfare at all when determining whether a state has complied with its investment treaty obligations. Although this might sound a little far-fetched, the tribunal in BG Group Plc. v. Republic of Argentina in 2007 effectively refused to consider whether Argentina's emergency measures had a legitimate public welfare objective, on the basis that the U.K.-Argentina BIT contained no security exception.
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C. Application of Exception May Restrict Regulatory Flexibility
When exceptions are interpreted as defenses, their effect may be to restrict, rather than enhance, states' regulatory flexibility. 49 Exceptions typically contain an exhaustive list of permissible objectives that, depending on how the provision is drafted, risks failing to keep pace with developments in governments' regulatory priorities. It has been argued that the general exceptions in the WTO agreements, for example, might not authorize the adoption of certain measures adopted to protect human rights or to deal with climate change. 50 In Bear Creek, the tribunal held that only the enumerated 49 See Lévesque, supra note 41, at 364 (arguing that the inclusion of exceptions in investment treaties creates the "risk that such provisions could reduce rather than improve" the regime's balance "between investment protection and other public policy objectives"); Newcombe, supra note 2, at 278-81 (noting that the inclusion of exceptions in investment treaties "might have the unintended consequence of limiting the range of legitimate objectives available to the state"). 50 Although a "public morals" exception may be sufficiently open-textured as to accommodate measures that do not come within one of the other exceptions: as a WTO panel remarked, the content of the concepts "public morals" and "public order" "can vary in time and space, depending upon a range of factors including prevailing social, cultural, ethical and religious values." Panel policy areas in the general exceptions clause would be relevant to defeat a prima facie claim of indirect expropriation. 51 In doing so, the tribunal viewed the exception as subsuming the police powers doctrine, which does not limit permissible objectives (whether as a rule of customary law or as clarified in recent treaties). Likewise, when determining compliance with other substantive investment norms such as fair and equitable treatment and national treatment, tribunals can, in theory, consider an unlimited list of legitimate regulatory objectives.
For that matter, exceptions may well have a more stringent nexus requirement than investment tribunals have applied in the context of relevant substantive norm. For example, exceptions that require that government action be "necessary" to achieve the particular objective arguably demand a form of least restrictive means analysis that is akin to the WTO Appellate Body's approach to the general exceptions in GATT and GATS (as the Continental Casualty v. Argentina tribunal held, extensively relying on WTO jurisprudence when determining the applicability of the security exception in the U.S.-Argentina BIT).
52 By comparison, many investment tribunals have used a less rigorous test in determining whether fair and equitable treatment and national treatment have been complied with. These other decisions often require only a rational or reasonable connection between a non-discriminatory public welfare objective and the challenged measure.
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Quarantining consideration of the nature of the challenged measure to the context of the exception (à la LG&E v. Argentina, for example) risks applying a more stringent legal test than would otherwise apply.
D. Narrow Interpretation of Exception and Strict Standard of Review
Another potential issue that arises when viewing an exception as a defense is the prospect that a tribunal might adopt a narrow construction of the exception based on the view that exceptions are derogations from the general rule(s) that ought to be given a restrictive interpretation. We see this Viewing an exception as an affirmative defense might, alternatively, result in a tribunal affording less restraint in its scrutiny of a host state's arguments defending its actions than it otherwise would. In other words, a tribunal might be tempted to employ a stricter standard of review than it would have applied in the context of determining compliance with a substantive obligation or viewing the exception as a permission. In 2007, in UPS v. Canada, for example, one of the arbitrators opined that in determining whether Canada had breached the national treatment obligation, "a more deferential-though certainly not a wholly deferential-review [is] in order" than determining whether an exception was made out; in this context, "I do not believe a similar deference is appropriate." 56 
III. GREATER PRECISION IN TREATY DRAFTING: IMPLICATIONS FOR EXCEPTIONS
A. Specific Obligations Versus Exceptions
Whether an exception to a rule is needed depends in part on the linguistic tools that are available to the rule-drafter. 57 A precisely drafted norm that is clear about the conduct that is and is not permitted might remove the 54 Sempra Award, supra note 24, ¶ 373; Enron Award, supra note 23, ¶ 331. Nevertheless, as noted above, these tribunals conflated the exception with the defense of necessity at customary international law. Viewing these norms as separate might have led to a less narrow interpretation of the exception clause. 12, 2005) . 57 See Schauer, supra note 20, at 874-75 (describing the language limitations a rule-drafter faces). need to have recourse to an exception. As such, it is arguable that the introduction of exceptions into new investment treaties creates uncertainty, and that a preferable approach would be for treaty parties to clarify the substantive obligations so as to better reflect a balance between regulatory freedom and investment protection. 58 This approach-embedding consideration of the purpose and tailoring of the challenged measure within the substantive obligation-is also preferable based on the normative considerations referred to above. The challenge is to draft a provision that is sufficiently precise, but not so rigid as to be unable to adapt to all possible contingencies.
In this regard, developments in treaty drafting that attempt to inject greater determinacy into the substantive obligations have taken place primarily in relation to fair and equitable treatment and indirect expropriation. In relation to fair and equitable treatment, following several early decisions that took extremely broad approaches to interpreting the obligation, in 2001 the North American Free Trade Agreement (NAFTA) parties adopted a binding interpretation of the fair and equitable treatment clause stating that it "prescribes" and does not require "treatment in addition to or beyond" the customary international law minimum standard of treatment of aliens.
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This clarification has had some impact on NAFTA tribunals, which have generally accepted that the threshold for breach is a high one. 60 However, there is a lack of consensus concerning what the customary minimum standard of treatment actually requires of states in the regulatory context.
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As such, this clarification may not provide sufficient certainty as to the conduct that is permitted and proscribed.
The fair and equitable treatment (FET) clause in the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) attempts to address this issue, providing some limited references to the normative content of the obligation in relation to denials of justice, investors' expectations, and subsidies and grants. 62 Otherwise, the clause refers to the custom- 58 See Newcombe, supra note 2, at 269 (arguing that "the better way forward is . . . through states clarifying the scope of investment obligations in their investment treaty practice"). 59 62 See Trans-Pacific Partnership Agreement, arts. 9.6 (2)(a), (4), (5), Feb. 4, 2016 (no longer in effect), https://ustr.gov/trade-agreements/free-trade-agreements/trans-pacific-partnership/tpp-ary international law minimum standard of treatment without further concretization. Another approach is taken in Comprehensive Economic and Trade Agreement (CETA), where the fair and equitable treatment clause states that a government breaches fair and equitable treatment only where it engages in certain specified conduct. 63 Some of the elements of the definition of FET permit consideration of both public and private interests and any legitimate public policy basis for the measure in the determination of breach ("fundamental breach of due process," and, perhaps, "manifest arbitrariness"). 64 Other elements would seemingly not permit an exception to rescue the conduct, namely "targeted discrimination on manifestly wrongful grounds" and "abusive treatment." What is clear is the parties' intent that bona fide regulatory or administrative measures, adopted in order to promote public welfare, would not be captured within this definition. Arguably, this could have been spelled out more explicitly. 65 This attempt to more precisely define proscribed government action is relevant to the scope of the CETA's general exceptions provision, 66 which does not apply to fair and equitable treatment or to expropriation, 67 suggesting that the parties' preference was to clarify the substantive obligations rather than relying on exceptions to maintain regulatory flexibility. This approach is somewhat undermined by the fact that the exception clause applies to CETA's investment chapter in relation to national treatment and mostfavored nation treatment. Investment tribunals have almost invariably considered a government's reasons for its actions in the context of determining whether a measure complies with national treatment, in circumstances where the treaty provision is silent as to the role of the regulatory purpose in the discrimination inquiry. 68 Providing an exception for the non-discrimination sug-gests that the intention may be to jettison the body of decided cases in favor of justifying differential treatment under the exception provision. The parties could have provided more clarity in the national treatment clause itself as they have done for fair and equitable treatment and indirect expropriation. The drafters of the CPTPP, for instance, provided in an explanatory note that the question whether treatment has been accorded in like circumstances "depends on the totality of the circumstances, including whether the relevant treatment distinguishes between investors or investments on the basis of legitimate public welfare objectives" and noted that to avoid liability, any differential treatment must be plausibly or reasonably "connected to [a] legitimate public welfare objective[]" and be applied in a non-discriminatory manner. 69 Again, these criteria appear to incorporate considerations relevant to an exception into the substantive obligation itself.
B. Do Precisely Defined Obligations Obviate the Need for Exceptions?
While it is difficult to see how a measure that failed to comply with CETA's fair and equitable treatment provision (for example) could be saved by an exception, it is arguable that exceptions still have a role to play even where the substantive obligations are drafted with greater precision. Under current institutional arrangements for investor-state dispute settlement, which effectively preclude review of tribunal decisions attended by legal error, it would be overly optimistic to rely on arbitrators to "get it right" in every case. My analysis of WTO decisions dealing with Article XX GATT or Article XIV GATS demonstrate that forty-seven percent of panel findings concerning these provisions were fully or partially reversed on appeal. 70 There are many different ways of approaching the drafting of exceptions, and I will not address them in detail here. To begin, drafters need to have a clear idea of what they are trying to achieve. States could clarify that exceptions are to be understood as limiting the scope of investment obligations in the treaty and/or stipulate that the burden would rest with the claimant to establish that the measure did not comply with the exception, if this is what is intended. 71 States ought to consider the likely longevity of permissible objectives and whether they would keep pace with developments in, for example, technology. 72 The required nexus between a measure and permissible policy objectives is also an important consideration, as it effectively sets the desired level of protection of the objective (for example, an exception can require that a measure be "necessary" to achieve its objective, or a less strict nexus such as "related to"). The more lenient the nexus, the more it risks being circumvented by measures that are protectionist or otherwise hostile to foreign investors or investments. Language akin to the WTO general exceptions' chapeaux (which prohibit arbitrary, discriminatory or other application of measures that undermines the treaty's objectives) is one way of addressing these concerns. 73 An unresolved question is whether the incorporation by reference or the practice of transplanting WTO exceptions to investment treaties would enliven tribunals to follow WTO jurisprudence on these provisions. 74 Although the Appellate Body has, over the years, interpreted the general exceptions in a way that is sensitive to governments' reg- 71 The question of which disputing party has (or should have) the burden of proving that the exception applies is an important practical consideration, as the default position in international adjudication is that the party making an assertion must prove that assertion. See generally Henckels, supra note 15 (providing a more detailed discussion on the burden of proof in relation to exceptions). 72 See, e.g., 2015 Norway Model Agreement for the Promotion and Protection of Investments, art. 24(v), http://investmentpolicyhub.unctad.org/Download/TreatyFile/2873 [https://perma.cc/ 2UFY-TH2P] (including the phrase "for the protection of the environment" in the general exceptions). This appears to be broader than "the conservation of exhaustible natural resources" in Article XX(g) GATT. See GATT, supra note 13, art. XX(g). UNCTAD suggests exceptions should include the provision of "essential social services (e.g. health, education, water supply); the prevention of tax evasion; the protection of . . . cultural heritage . . . cultural diversity; and media diversity." World Investment Report 2015, supra note 14, at 140-41. 73 See, e.g., Agreement for the Promotion and Protection of Investments, Can.-Slovk., art. IX(1), July 20, 2010 (prohibiting "arbitrary or unjustifiable discrimination between investments or between investors, or a disguised restriction on international trade or investment"); Agreement for the Promotion and Protection of Investments, Can.-Rom., art. XVII(3), May 8, 2009; Agreement for the Promotion and Protection of Investments, Can.-Lat., art. XVII(3), May 5, 2009 (prohibiting "measures . . . applied in a manner that would constitute arbitrary or unjustifiable discrimination"); ECT, supra note 33, art. 24(2) (prohibiting measures that constitute "a disguised restriction on Economic Activity in the Energy Sector, or arbitrary or unjustifiable discrimination between . . . [investors]"). 74 KURTZ, supra note 14, at 198-99.
ulatory autonomy, it has also (problematically in my view) consistently interpreted these provisions as affirmative defenses and, as a result, generally quarantined examination of regulatory purpose to this context, rather than in the context of determining compliance with the relevant substantive obligation.
CONCLUSION
This Essay argues that there are good reasons to view exceptions (in their various manifestations) as permissions that limit the scope of the investment protections in the relevant treaty, rather than as defenses that are invoked to justify what would otherwise be unlawful conduct. Viewed as permissions, exceptions signal to adjudicators and to potential claimants that states retain regulatory capacity in the areas covered by the provision and take regulatory purpose as central to the question of breach. The analysis of decided cases involving exceptions in this Essay shows that investment adjudicators have not thoroughly considered this crucial issue. This is evidenced by their frequently terse and impressionistic reasoning regarding the purpose and effect of exceptions.
Exceptions are one of a number of tools available to drafters. Given the stark lack of unanimity among tribunals concerning their analytic character and their relationship with the treaty's investment protections, a continuation of current drafting approaches may, problematically, signal to tribunals that the regulatory purpose of a challenged measure should be quarantined to the context of determining whether the exception applies once a prima facie breach of investment obligations has been established. This approach also creates the risk that tribunals will adopt a narrow interpretation of the exception or apply a stricter standard of review than it would otherwise have applied in considering a state's reasons for its actions.
If we are to accept the orthodox view that the purpose of the investment regime is to engender sustainable economic development, it follows that investment protection should be viewed as a means to that end, to be balanced with governmental autonomy to pursue other welfare-enhancing objectives, such as protection of health and the environment. Viewing laws and other government actions taken to promote public welfare as exceptional, rather than something that takes place in the ordinary course of governance, undermines this objective. Moreover, exceptions may not be the most effective way to shield bona fide public welfare measures from liability. It may be preferable to frame the substantive obligations in such a way as to provide greater clarity about the types of government action that are permitted and proscribed. Still, at least as long as current institutional arrangements for investor-state dispute settlement persist, exceptions may be an important failsafe against erroneous interpretations of the substantive obligations.
Reading exceptions in their various forms across the body of investment treaties leaves one with the impression that the reasons for including particular exceptions and the form and coverage that these provisions take has not been well thought out. Rather than simply copy-pasting exceptions from previous investment and/or trade agreements, governments would do well to devote fuller consideration to the reasons why particular types or categories of measures ought to be shielded from liability under the regime, and the most fitting mechanism or mechanisms to achieve this purpose.
